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By distinguishing three different functions of cause in roman private law, and 
describing three different modes in applying these functions adopted separately by 
French Civil Code, German Civil Code and Italian Civil Code of 1942, this 
dissertation finally indicated a possible and applicable mode of cause theory for 
Chinese future civil code. 
  In the part of introduction, the author generally described the problem of cause in 
civil law, summarized international and domestic researches about the same subject, 
and proposed his own perspective based on the observation of the present researches.  
In chapter one, this dissertation demonstrated three different functions of causes 
in roman private law, including providing obligatory effect for innominate 
conventions, providing the effect of transferring ownership for traditio, and correcting 
the legal effect previously provided. In roman law, as a general principle, only 
nominate conventions can produce obligations, such as sale and lease, while the 
innominate conventions were not the fonts of obligations. Thanks to the works of 
roman jurist Labeo, Aristo and Ulpian, the innominate conventions which have cause 
can produce obligations. According to the rules of roman civil law, cause is necessary 
for traditio when transferring the ownership. The mechanism of condictio in roman 
law reflected the corrective function of cause, for example, condictio is available to 
rectify the given legal effects when cause is not exist or immoral. 
In chapter two, the author analyzed three different modes of modern civil law in 
applying the causes of roman private law, including: a mode emphasizing providing 
function of cause adopted by French Civil Code; a mode emphasizing corrective 
function of cause adopted by German Civil Code; a mode emphasizing both providing 
function and corrective function of cause adopted by Italian Civil Code. The mode 
adopted by French Civil Code developed the cause of innominate conventions of 
roman law, modified the cause in the mechanism of condictio, and constructed a mode 
of cause theory concentrating on the contract system. The mode adopted by German 
Civil Code retained the cause of condictio, reformed causa traditionis of roman law, 
and finally constructed a mode of cause theory concentrating on the unjust enrichment 
system. The mode adopted by Italian Civil Code reinterpreted causa traditionis of 














   
 
of condictio of roman law and separated the contents of condictio in the part of 
contract from unjust enrichment. Finally Italian Civil Code regulated the cause of 
contract and enrichment without cause as a general clause of unjust enrichment. 
In chapter three, on the base of analyzing Chinese concrete situations and 
referencing the experiences of occidental civil law, this dissertation proposed a 
possible mode for Chinese future civil code, to be specific, adding the cause of legal 
transaction, retaining the contents of unjust enrichment originated from German Civil 
Code but moving the general clause of unjust enrichment into the part of general part 
of civil code or preliminary title of civil code. 
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③ 本文用“协议”翻译拉丁语 conventio 及西文中的同根词，如英文 convention、法文 convention、意大利
文 convenzione；用“合同”翻译拉丁语 contractus 及西文中的同根词，如英文 contract、法文 contrat、意大
利文 contratto. 






















































⑦ D.50,17,206。彭波尼：《各种课文》第 9 卷。依衡平之自然法，无人得因他人损失不法得利。See The Digest 
of Justinian（1）, Latin Text Edited by Theodor Mommesn with the aid of Paul Krueger, English Translation Edited 
















罗马法中的原因理论，在后来的发展中，被多马（Jean Domat, 1625-1696 年）、
波蒂尔（Robert Joseph Pothier, 1699-1772 年）、萨维尼（Friedrich Carl von Savigny, 























                                                 
① Cfr. ORESTANO, RICCARDO. Introduzione allo studio storico del diritto romano[M]. Torino: G. Giappichelli, 
1963.552. 















































② 参见徐涤宇.原因理论研究[M].北京:中国政法大学出版社,2005.106-112. Cfr. SANTORO, RAIMONDO. 
La causa delle convenzioni atipiche［A］. VACCA, LETIZIA. Causa e contratto nella prospettiva 






























目的论认为 D.2,14,7,2 中的原因指行为的目的，主要为桑东洛（R. Santoro）主张；
行为论认为 D.2,14,7,2 中的原因指“给”这一行为，主要为伽罗（F. Gallo）、萨尔
湛蒂（M. Sargenti）所持；功能论认为 D.2,14,7,2 中的原因指协议的“功能”，主




                                                 
① Véase SAVIGNY．Sistema del Derecho Romano Actual（4）, traducido del almen por GUENOUX M. Ch. [M]. 
Madrid: F.Gòngora Y Companla Editores, 1879.71. 
② Cfr. SAVIGNY. Le obbligazioni, traduzione dall'originale tedesco con Appendici di Giovanni Pacchioni（2）[M]. 
Torino: Unione Tipografico, 1915.6-11. 
③ Id., pp.234-235. 
④ Cfr. Novissimo Digesto Italiano, a cura di Antonio Azaria- Ernesto Eula[Z]. Torino: Unione 
Tipografico,1957.33. 
⑤ Cfr. BETTI, EMILIO. Teoria generale delle obbligazioni, III, fonti e vicende dell’obbligazione[M]. Milano: 
Giuffrè,1954.59-.66. 
⑥ Cfr. SANTORO, RAIMONDO. La causa delle convenzioni atipiche［A］. VACCA, LETIZIA. Causa e contratto 
nella prospettiva storico-comparatistica［Ｃ］. Torino: G. Giappichelli, 1997.92. 
⑦ Cfr. GALLO, FILIPPO. Ai primordi del passaggio della sinallagmaticità dal piano delle obbligazioni a quello 
delle prestazioni［A］. VACCA, LETIZIA. Causa e contratto nella prospettiva storico-comparatistica［Ｃ］. Torino: 








































                                                 
① Cfr. SARGENTI, MANLIO. Labeone: la nascita dell’idea di contratto nel pensiero giuridico romano［J］. Iura, 
1987, 38:25. 
② Cfr. DALLA MASSARA, TOMMASO. La causa del contratto nel pensiero di Aristone: della necessità di un 
concetto［J］. Revista internacionale e Derecho Romano, 2009, 22:265. 
③ See MACQUEEN HECTOR L. & VAQUER ANTONI & ESPIAU SANTIAGO ESPIAU ed. Regional Private 
Laws and Codification in Europe[M]. Cambridge : Cambridge University Press,2003.37. 
④ See WIEACKER FRANZ. A History of Private Law in Europe[M]. translated by WEIR TONY, Oxford : 
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